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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRIC T OF NEW YORK 


-- 

UNITED STATES OF AMERICA ex rel. 

JULIUS FULLER, 


Petitioner, 


- against - 


PRO SE 

73 Civ. 1544 


HONORABLE ROBERT J. HENDERSON, 
Superintendent Auburn Correctional 
Facility, 135 State Street, 

Auburn, New York, 13021 


Respondent. 





MEMORANDUM 


CANNELLA. J. 


Petitioner's application for a writ of 
habeas corpus, made pursuant to 28 U. S. C. §2241 et seq .. 
is denied. 


The petitioner is presently incarcerated in 
Auburn, N. Y., following his conviction after a jury 
trial for the crime of manslaughter in the first degree. 

On November 8, 1956, he was sentenced to a term of im¬ 
prisonment of 10 to 20 years. The conviction was affirmed 
% 

by the New York appellate courts. 


1 









Y 

The petitioner contends that the prosecutor 
recommended the acceptance of a plea to a lesser charge 
in his case but by "contrivance" and "deceit", the 
presecutor reneg^ed on the "plea bargain" and forced 
the petitioner to stand trial on the manslaughter 
charge. He further alleges that he was denied the 
effective assistance of counsel. 

The court finds that it need not entertain 
the petitioner contentions on these issues since these 
very same arguments were raised and rejected by this 

1/ 

court on a prior habeas corpus application. 28 U.S.C. 
§2244(b). With respect to the prior application, the 
court finds that it was the petitioner and not the 
prosecution who was responsible for the withdrawal of the 
plea due to the refusal of the sentencing judge to 
promise a suspended sentence. The court further found 
that the petitioner was represented by competent counsel. 
There is nothing alleged in the petitioner's present 
application in the nature of new facts or a change in 
the law which persuades the court that the ends of justice 

1. 71 CiV. 4247 (S.D.N.Y. 1972). 


2 





uoul a be served by reaching the merits o£ this subsequent 
application. See Sanders v. Usited states. 373 U. S. 1. 

15 (1963): united states ex rel. Schnitrler v. Follette, 

406 F.2d 319 (2d Cir.). cert, denied. 395 U. S. 926 (1969). 

The petitioner further claims that his arrest was 
without probable cause and that he was denied the right 
to appear before the Grand Jury. The court finds no merit 
in either claim. With respect to each of these claims, 
there is no showing that the petitioner pursued his 
remedies in the state courts and exhausted available 
state remedies. Furthermore, the petitioner offers no facts 
in support of his conclusory statement that the arrest 
was illegal. Finally, in connection with the second 
claim, the petitioner had no constitutional right to 
appear before the Grand Jury. See United States ex rel. 
McCann v. Thompson 144 F.2d 604,605-606. (2d Cir.). 

cert, denied. 323 U. S. 790 (1944). 

In view of the foregoing, the petitioner's 

. application for a writ of habeas corpus is denied. 

The Clerk of the Court is directed to send a copy of 

this memorandum to the petitioner. 


/ 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF'NEW YORK 


UNITED STATES OF /AMERICA ex rel. 

JULIUS FULLER, • 

Petitioner, 

- against - 71 Civ. 4274 

! i 

R.J.HENDERSON, Superintendent of Auburn 
Correctional Facility, Auburn, N.Y., : 

Respondent. : 

-X 

MEMORANDUM 

CA1-71TFLL 7 .. J. 

The petitioner's application to reargue his 
application for a writ of habeas corpus is granted. How¬ 
ever, after examining the petitioner's application on 
reargument, and after reconsidering the arguments raised 
by both the petitioner and the respondent on the habeas 
corpus application, the court is not persuaded that it 
erred in denying the writ of habeas corpus. 


FILED 

h’ « \ 

|_ x «« o i * 2 j 

D. OF 


1 









Therefore, the court hereby adheres to its 
or: ry r.al ruling in this matter which denied the applicant's 
po-.j .. on fo. a writ of habeas corpus on May 16, 1972. 

Th~ Ci " :rk of t! ‘ e Court is directed to send a copy of this 
memorandum to the petitioner. 

So ordered. 

Da tec: New York, N.Y. 

August 8, 1972 . /A 

(J u. s. D. J. 
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tin TED STATES DIS. -OT COURT 
S3UTHSFN DISTRICT OF NSW TORE 


t 


_X 

U.3.A. ez rel * 

JULIUS FULLER 

i 

Rel stor-Petitioner , 

t 

- against - 

I 

HONORABLE ROBERT J. HJJDER3DN 
SUPERINTENDENT » 

AUBURN CD ERECTION AL FACILITY 
1J5 STATE STREET, AUBUitft, NY lJOa » 

Respondent*. < 

_X 


State of New York 
City of Auburn SS.i 
Cayuga County 



Ti L 

v :_wo jj, ^ 


75-CiTil 


AFFIDAVIT DJ SUPPORT OF AN 
APPLICATION FOR A WRIT OF 

habeas corpus pursuant to 

TITLE 28 USCA 3SCfI0N3 2241, 
2245 and 2254, Kip F.R.C.P. 



2: 

r< 


-1 rn 

-t 


JULIUS FULLER in propria pefaona , first being duly sworn. 


deposes and sayst 

(1) That he ie the Petitioner-Relator shore captioned aid respectfully 
submits this instant affidavit in support of the oinexed Application for a 
Writ of Habeas Corpus. 

(2) That he asserts ha is presently being illegally restrained by Respo¬ 
ndent ROBERT J. HENDERSON, Superintendent of Auburn Correctional Facility at 
155 State Street, Auburn, New York 15021, upon a judpnent of conviction defec¬ 
tive prooedurally inlaw and facts. 

(5) That he asserts that he has diligently attempted to exhaust his 

available State remedies but has been repulsed by the Prosecuting Attorneys 

Office whose discriminatory practices and •actions' oid'lack 

of actions' has now exacerbated the prejudicial conditions at the Trial Court 

level by totally ignoring the material fact interposed in support of the error 

of constitutional dimension to be reviewed on a.poot conviction petition. 

« 

(4) lhat on Joiuary 8, 1954 Petitioner was indicted in Bronx County for 
the crime of Moislaughter in the First degree. At the first trial the Jury was 

unable to roach a verdict. Thereafter, on October 21, 1954 petitioner withdrou 
his plea of not guilty and entered into a Flea Bargain to Asoault In third deg. 

to cover ell charges as agreed te by the Honorable William Lynch, * irsnx Cornty 
Judge, for sentencing on December 7, 195*. ** incredible set of circuastances 

"compelled a jury trial", resulting in a conviotion of Moisl slighter in the First 
degree, «nd a sentence of 10 to 20 years on November 8, 195$. conviction 

was affirmed on appeal (9 App. Div. 2d 877 (1st Dept. 1959), Affd.8 N.Y. 2d 8<6 
WioAnll._ 


J 

f 












5« That the tnderlying gruvaaen of this application is the viable question 
of Constitutional dimension (that has boen thoroughly ssdiausted in the Courts 
of the State of New Ycr!:} -which was and ija responsible for two ( 2 ) tangential 
Questions that must, of necessity, procadurally be the progeny of ths prime 
question* 

Relator-Petitioner -was denied the "affective" assistance of counsel" 
ao secured by t w 1 yth, 6th and l4th Amendment ( wld 3 on v. wain ,-ri-ht . 
J72 U.3. 2c2; U.i»A» cz rel. Thomas v. Jnlker . 552 f. Cupp. 595(l£71) 
THAT jT/JII permeated the ur.constitior.ally convened Grrc-r.d Jury and 
p3tit jury, A2IE, 

(a) Tented the right to aopear jsforo the Crond Jury; 

ai:o, 

(B) ITo probable cause for his arrest. 

C. The representation of aelator was so inadequate and ineffective that it 
was responsible for this Mockery of Justice that permitted the People to offer 
and proceed through a pleading * BC-al..TIC" they never intended to !:3sp,_A .-’orti o- 
~-ri ; That he respectfully asserts that County Jud u 3 -ugono 3. Schultz was with¬ 
out jurisdiction to render the ten JlO) to twenty ( 20) year sentence rendered cn 
ITove.Jjar £, 1956* after trial, upon a conviction of Manslaughter in the First 
Jo -rso. 


7. Teat the People, though an over-ambitious prosecutor, took advantage of 
a juxtaposition of a pleading proceeding tr dory the X(ju)wML-^ Petitioner the 
aegis protections of the "(B)ue Process" and the "(a)qual Protection of idee Law* 
Clouooo of tho Fourteenth Amendment. Teat this identical "docoit 1 sr.d "contri¬ 
vance" constrained a unanimous iupreiae Court to scrutinies the ..udolph Jantobcllo 
ccr.vlction ( SantobelIs v. ITew Yor'- ). 4o4 li.C. 257 (December 21, 1971) even though 
tho First Judicial Department and associate Judge Adrian Burke felt constrained 
t; "affirm, without opinion" the Bronx County Conviction. 

S. However, the issue pressnted in this application concerns a point of 
lew ar.d questions of fast of .-'I2-.T lid .djICIT since tho * deceit" and "contriv¬ 
ance" of offering an incredibly minimal 'pica bargain" - an offer 3 sen an IIJ.'C- 
C.IT? 1_UT "could not refuse" - was the contrivance -utilized by tho leoplc to 
subsequently secure a " perjured-plea" guilty verdict from an unsophisticated 
flury. 1 

10. Petitioner was denied "adequate as3ist-:nc3 of counsel" and of preparej 
counsel ( ioo-l 3 v. 2e.-r.ett , 29 IT.Y.2d 462 (February 10, 1972) for "(v/)ithout it, 
though ho . ay be not guilty, he f.cs3 the danger of conviction because ho dose 
r.ot kr.ow how to establish his innocence". Bid con v. wainwrl ht . 3upra at c.792. 

1 Count-/ Judge iv -en.e .. jc'.,-_1z r-z-.red the ext -omcly "'.arch" 3<jiitons j of 
tn (10) -.0 twenty (ff) years on Its. viator 6, 195 w because of -ofendant' cv.* CLLaR) 
Vi-iivdoce" ar.d "pleo-of-guilty* Uch were, in fast, a "perjured plea" to a 
\i)l, .-Bargain* which ©sen an "innocent man could not 'turn down'*. 


if 





In reaffirming Hamilton v. Alabama ycZ 3.S* 52, the Court state in Dldeon 


saliently* 


"('•V)e don't stop to determine whether prejudice resulted". 


11. It i 3 respectfully submitted that prejudice resuLtad here in on "unob¬ 


tainable* guilty verdict, a fortlorcrl the "plea-bargain". 


COPY AVAlUitf 


12. That through an incredible juxtaposition of United States Supreme Court 
ruling3 particularly directed toward the Bronx County District attorney's office; 
the questionable actions o? Assistant District Attorney DAVID S. SLATT; and 
four recant decisions that have become IT aw York States progeny to iantobello v. 
ITsw York, 404 U. D.. 2p7 (December 21, 1971) since either the eminently reapeotad. 
Constitutional Law /export, former Bronx County Assistant District attorney Irv¬ 
ing Anolik, Ssq. represented these defendants or the Anolik rationale and lang¬ 
uage was responsible for the success of Ch r c e and Co wen deciaions, tii 3 instant 
application a3cun03 the cos*ure of nn argument of First Imrression . 

Ip. 5o postured, Fotitior.er 1 s instant argument creates a critical threshold 
problem of denominating the Prosecutor's actions in purportedly accepting a 
'perjured plea' to a 'civa bargain' unfulfilled , and than renogglng on tie 'pica 
bargsin' to force e. trial as a denial of ties fifth cr.d Sixth Federally gvxrer.t- 
eud rights is applicable to fee States through th9 Fourteenth Ai_ 3 r.drent. 

14. Cr. October 21, 195^ County Jub~o .flLLI.U. LYi-AM conducted the proceeding 
which la responsible for Petitioner 's illegal and unconstitutional conviction. 
The proceeding commenced with a 'conference at the Bench'* 

"Ml. 3IDS.AL* If your Honor pleases, the defendant desires to 
withdraw his plea of not .guilty heretofore entered to the indictment 
of Manslaughter in the first degres, E nd at this time pl--aJ guilty to 
the crime of assault in the third degree, a misdemeanor, to cover all 
counts in the indictment. 

l.A, BL.'.TTt -ha rootle recommend the sccapteroe of that plea, 
your Honor. 

If your Honor recalls, this case /as tried for about a 
week and a half ir. .Vor.t of your honor in ..prll of tr.ie year. ,vt tic 
termination of the "rial t: e jury ./as unable .t: reach a verdict and 
there was a disr.g.'c ant. * 

Tee Facts on which tils defendant w. tried are that on 
December 2c, 1 JJ-pt »t about c:00 or ftpC i ,i'.. at »g : tmont 5-D at z.66 
Sicbbino Avenue, this defendant is alleged to have stabbed to death 
one mlsic Johnson. 

As I say, the Jury disagreed as to whother or not tii3 
defendant had stabbed her. Kowcvir, I Tor.'t think there is any doubt 
that he did assault her in some manner. 

In vie-./ of these facts I recommend the aooertsnce of t;e 
plea to assault in the thirs co-roe. 

THD 3CU"7t Julius Fuller, do --ov now desire to with dr. w your plea 
of not -Jilt;: to too indictment, ate co you d3jiro to plead guilty to 
the crime of Assault in the Tcird De-reet" 









ip. Ths general rule is that all warrantless s:arohes are per 3a unresonable 
under ths Fourth Amendment. Subject to a fsw specifically established exceptio¬ 
ns (Katz v. United Ct.+ea . p£9 U.3. j47) one of which is a search incident to a 
lawful arrest ( i-eocl; v. Lsrla , 10 N.Y.2d 566 ; fhlael v. Sallfornla , 595 U.j. 752) 
An arrest ia lawful '.hen it is based upon probable cause — facts end circumatr-n- 
cea such as to warrant a ran of prudence and caution into believing that a orime 
haa been or ia being committed in hie presence (C.P.L.Section 140.10, sec. 140.25; 
Stacy ▼. anory .P7 U.3.. 642; Brlnegar v. U.3. . JJ8 U.S. l60). 

16. It la beyond cavil that defendaatr-petitloner would never have interpo¬ 
sed his 'perjured" guilty plea unless the proffered "plea-aentencing-deal* had 
not been en'flffdr even an innocent man could not have turned down*. (See, and 
compare the rationale of the United States Supreme Court decision in Santobello 
v. New York , 404 U.S. 257 (December 21, 1971) wherein the Supreme Court decided 
to review the 'plea-bargaining-Deal a" that have exacerbated the poor and indigent 
and ignorant ri^it to trial hy the Bronx County District Attorney's offices pro¬ 
clivity to utilize 'contrivance" end other means to resolve 'improbable" and 
indictments that should never had been presented by over-ambitious assistant 
district attorneys" (See and compare Administrator of the Courts THC&tAS F. KcCOY's 
statements on District Attorney's wno are responsible for indictments that should 
never have been presented: ( Dally News . January 20, 1975* Peg 3 16, cole. 5~5* 

" AEMIKI3TRAT0R OF COUNTS DISAGRSSS A CAIN WITH OOVliRNCR" ) 

17. It is indisputable that Polloe Department had no "probable causa" to 
arrest petitioner and aearoh his apartment resulting from the crime committed at 
S66 Stebbins Avenue. None of the outlined "exceptions" in paragraph (7), disc¬ 
ussed INFRA , were involved, “^"sentence-promise" unfulfilled and the faots 
"coerced" from Petitioner upon tne entry of the 'perjured plea' supplied the 
trial transcript with the "missing facts® not FULLER'S, but parrated into ths 
plea-bargain transcript by a "pBOsecutor-promptod-ignorant-defendant or. October 
21, 1954 - the reason for the jury verdict. 

16. In ths remand of 3antobello to the lower Court, specific performance of 
the promise was granted. People v. Santobello . 59 A.D.2d 654 (First Department, 
1972). The same relief ia appropriate in this case especially since a "decept¬ 
ive 'contrivance' was originally utilized to compel Petitioner to accept the 
original 'plea bargain'. As the Supremo Court stated with respect to a promise 
made in plea bargaining by the prosecution, and which must be deemed to hold 
a fortiori where the promise ia made by the Court itself* 

"(T)his phaae of the 

process of criminal justice. • • such promise must be fulfilled.* 





V 


It is beyond cavil that baaed upon the foregoing legal arguaente aid 
the hereinabove outlined fact situation. Petitioner has diligently attempted to 
'exhaust his available State remedies' In compliance with sections 2241, 2245, 
and 2254 of Title 28, United Statea Code and the ; ral Rules of Civil Procedure. 

No previous application has been made for the very particular relief 

requested. 

KHEREPCRE, It la respectfully prayed the annexed Motion fwf an Appli¬ 
cation for a Vfrlt of Habeas Cwspua will be endorsed and this application granted, 
and for such other and further relief as the Court deem neoeaaary, iND, 

OR, IN THE ALTEHNATX7S, to endorse the minexed Application and Order 
a Plenary de novo Hearing to determine the Error of Constitutional damans Ion 
thgt would vitiate the judgment of conviction at Issue at bar, and euch other 


and furthbr relief. 

DATED* Cayuga County, N.Y. 

March 6, 1973 

Sworn to before me this 6th ^ •? 

day of Kerch, 1973 . 

,-sS . ? V hi ./—■ YV*>„ 

yy Notary Publi^' 


R«dpectf(illy 


Respectfully submitted, 

^JulUw Fuller * * 

ACr 61629 

155 State Street 

Auburn, New York 13021 


paper o? due service 

JULIUS FULLEa, ffcrat being duly sworn, deposes and eayei 
He has now served three ( 3 ) copies of the annexed Application for a 
Writ of Habeas Cbrpus and aupporting affidavits upon the Clerk of this -ourt 
at Foley Square Courthouse, Foley Square, New York 10007; and upon the Attomoy 
General of the State of New York at 80 Canter Street, New York City, N.Y. on 
the day and date notarized hereon via pre-pald United States Mall. 


DATED* Cayuga County, N.Y. 
March 6, 1973 


Sworn to before ne this 6th 
day of March, 1973 \ 

/, s' ■ >7 ' 77 //// '/*•' 

y ■' Notary Public/ v '‘ , ' ’v, 


Yours, etc., 


/Julius Fuller 
ACF 61629 
135 State Street 
Auburn, New York, 13021 


/ 
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OTITED STATES DISTRICT COURT 
SDUTH-FB DISTRICT OF HM YDR1 


0.3. A. EZ RSL 
JULIUS FULLER 


Rel ate r-Petitiot er , 


- ifilnit • 

HONORABLE ROBERT J. HENDERSON 
8LTSRETEBDTTT 

AU3U3N OCRRSOTIOIIAL FACILITI, 

1J5 State Street, Auburn, M.T. 15021 


73-01*11 


affidavit hi support of 

PETITION'S FOR LEAVE NJD FOR 
PERMISSION TO FILE AND 
FfcossD as at niDitwaiT 
pursuant m SEC, 1915 (a). 
USOA EM FOfiiA PAUP5RI3 


A 


State of New York 
Cayuga Coimty S3.1 


JULIUS PULLER, la propria pereona . flrot being duly sworn, depoeee 


aid eayei 


That he la the Petitioner-Relator mbova captioned aid le presently 
inoar oersted upon a judgment of convlotlon defaatlva In lav aid faote aid 
recpectfully aubnite thlo instant affidavit In support of the annexed Petition 
fbr Leave to Proceed, file aid to pro eaoute thla in at ant application for a Writ 
of Habeas Corpus and ac an indigent foraa pauporle pursuant to aeatlona 1915 
(a) U3CA. 

That he aaaerta he has no eouroe of Income nor other vielble meaia 
of aupport aid maintains no cheeking or savings acoountaj no health, aooldant 
or life lnauranoe polloles) nor otocks bonda or other personal property aid 
•annot afford the expenses of the Italted Statea Marshall or the aeeurlty there¬ 
of neoeaaary to now oomaenee thla action aa ai Indigent. 

That ha aaaerta ba has a norite riaus cause of aotlon; la over the 
aga of twonty-ona and a citizen of the Chlted States. 


DATEDi Cayuga County, N.Y. 

March 6, 1973 


' •»;• 


Respectfully subedited. 


Sworn to before r.o this 6th 
day of Karoh, 1973 

- /Z ... sj? sZ 


y // y 


■Oullua Fuller 

AOF 61629 

159 3tafce Street, Auburn, N.Y. 


i 








TOUTED ST..?^3 riSni'TT C.'J.IT 
SuUTI'liiM DIJiaiCI or tAW ILdX 


<-> 
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ONLY. COPY AVAILABLE . 


United Stataa ox roi. JULIUS FULLSl, . 

APPLICATION FCii bOIT C? 

• Petitionary HABEAS CCuPl'S, fUiiSLSiT 

\y TO 23 d.S.C. 22*a, 22a> 

- ts - 2251*, 2255 

H.J* HZ2»D2!UiC3, Superintendent of Auburn 
Correctional facility, Aiturn, <>ew -ork, 

■ j r • ■ ' **>“**** ONLY. COPY AVAILABLE . 

State of Sew fork) 

County of Cayuga )33* 

City of Auburn ) 

Petitioner, Julino Puller, being of legal age, wove* tM .3 Hon. Court 
for the issuance of a writ of habeas corpus to test the validity and legality 
of his present confinement and datar.ticn. 

Petitioner is now in the custody of Hon. 3.J. ^cr.d arson, Supt. Aubam 
Correcticnal facility, Auburn, S.l.j wharcia, ha is illegally imprisoned and 
restrained of hio libarty, in violation of the several mandates of law, undar 
the 0. S. Constitution (Anecdnenta, 1*, 5 * lit). 

' jubisichwi 

. Petitioner, Julius duller, the respondent. Uoa. 5.J. Henderson, «M 
the subject natter are now in the Jurisdiction of this Hon. Court; Jurisdic¬ 
tion is invoked under 23 U.S.C., Sacs. 221a, 221*3, 225!*, 2255. Petitioner has 
exhausted all renedies available to him within the State of *ew fork, and Vain 
application for habeas corpus relief is ths only ran=dy. 

. SfAlZMi.it? 0? iHa CAS3 

This explication is subaitted pursuant to the doctrine of FAI vj liOli, 

- H.S. ST/ i 23 ti.o'.C. 225Y-2255* •'borein, petitioner has exhausted 
state renodi 03 on the issues sot forth in this application for a xrit of habeas 
corpus. Potitlhner is imprisoned ler a tom ol ^ to years after 




(1) 









cozvlcUon *r tfc. criao <^,/<{% jury Tordlotj „„ ^ 

V« paw* by Hon. Zf£*JL£L£. _, a Jadga o 1 th, 6^,, Court, /£ 

•-roax Couaby, bow *wk. Petitions? furtiar otatae that ha la Illegally data] 
ca tha hauls or a prior conviction end. ccaltaeatj vhlch, la effect, has eau: 
tha enhancmant of hia detention aad la tha prfaary baala for tha illo^al da- 


ton ties complained or* 


^hat ha is in tho custody of U.J. Hsndarsen, Sup aria tandent of Aubura 
c orractiocal facility, -^bum, K.X. reiterate* that ha is boing detain* 


W’&aafuHy in violation of due proca 33 anc equal protection of tha lav. 


EX-UU SH0.7 0? SIAT1 fi^-loLIZS 


Petitioner subnittsd application for wit of habeas ccxyua on tha 12t 
day of 'Jor., 1?62 (Ind. to the Cayuga County Court (H 0 vitt, J.) s 
wu denied relief after appearance (in person) on the 21;th day of Jan., 17S3. 
^hersaftor, appaal £rm aaid denial was sought in tha Suprena Court, Appallat 
Piv., xcurth ^apt. ^aid appeal did not reach final conclusion until Hay, 197 
because of unmitigated circuastancas. Such litigation k 38 sought after dir sc 
appeal vas taken from tha judgment of convicticn (S 3a : Appendix attached hero 


ARGU-Lirtf 


*e„i Jnaar contends that tha trial court abu3ad its statutory author! 
v.ien -ha court repudiated tha plea of guilty agreensnt entered into on 10/21/ 
vbereia^ tha records indicate that petitioner was not in tha presence of tha 
court uhan -ha plsa ^guilty wns withdraunj and, the preponderance of proof 
attached to tha annexed appendix, is acknowledgement of Herbert ^iegal, S 31 ., 
stating that ha never authored substitute attorney (Craanfsld) to represent 
petitioner in such capacity, ^ovuvar, petitioner V- failure to challonga tha 
jurisdictional authority of tha (trial) court, U by no naans a waiver of tha 
can j tita Lional questions in/oivad. litigations affected by petitioner's 


atta.pt to obtain judicial relinf, cL.arly shovs th:t the charts of -V* fork 


* Ut * hvn ******** jurisdiction over potitionar «d tha subject natter. 





X ^ /* / re? 


SOESnai's p?js:«iD ^ 7 

1. “os relator suhjastad to a fora of doable Jeopardy throejh a rultl- 
plicity o£ prosecutions? 

*. “as rolator deprived hie rljht to due proceee, uhe n th, pl a a of 

"" vttMra® without Me presence or consent, and the nbs-no, 0 f his rstainsd 
counsel?. 

3 ‘ l ' a ! rellt ° r l ^ process -.-hen the habeas corpus court denial 

I him tha P«(r;a»*na eoet,!_ * " ‘— — —_ 


bin the requested assistance or counsel? ~ ~ --- 

V ^ -- - - " 

, lGi02X3VA 

' ; PaUtlor - e ' »» thiol by a Jury, for the erlao o f 
fceioa . a Jury" an, the final result of the prosoantlon, sad the "juries" 

tare respectively polled, 11-1, « for acquittal; nlatrtal, vers doclarud by 
tho (trial) court and there asn no hear^ to detomir.e th, sufficiency of the 
ovldeno. or probnll, cease, shied, would sbes Jurisdictional preands to repeat 
prosecution. Juries" core lulled acquittals of the charges, eat 

tha only ccntribition accredited to relator, is enarcisini hTTrlpht a trial 
V Jury. -olator-potlUonar further ralterataa that tha Infill acquittals 
doccad tha evldano. legally InsufUclent, by tho trial court's notio- of nistrt, 
• . antter o l law, tha second and third prosecutions are deaned doutlo 

iaepardy (3... doc. 3 * « of tha *.1.8. Coda of Crininal hrooadurs). The pro¬ 
hibitions of doutlo Jeopardy attach to the Instant ossa. Insofar as th, declara¬ 
tion of oiatrlal 1, not concluded until thaw la acne atoning of probable 
cauaa Uss vs (KSttSH, at aaq., 3» #.i. 1,36, iCsa vs 0. 3. , 373 *.3. 73!,, 

d. i. vs .aXjj, 377 t.3. hij; I a S-lifCli vs JiSSKUSS, 355 U.3. 7Cli(lp6j), tha 
l ^ 1 P re=:a ^curt l^ad it dcwr.t 

°*.q double jeopvniy Lrohibition of the fifth 
Kr^n^eat reprints * fundv.cnwl ideal in our 

constitution*! ,, , 

a- -*’•“« it a'.iould aCDlT 

w ?' ! * h fchn ^urtessth nnoccteer.tV 

M 4 * • ccnvicticn c ^-~ot stpra on =3 I.doral 
double ieoramy stardcrr.a Jra =r->iivi “ 







Iad«d, relator was denied th, tenant of the prorisionn of »,at 


under the lav, 0 r “cw lor* State (CC? 3 4 3), which preMtlt ^ 
proeecution, had In th. lnnhant cane; especially wh.ro the Jut, ha, d,Ubai 
in th, public in ter set, eatablishad a reasonable doubt, an, created a q ue a- 
tloa of lav evolving around the snfficiancy of the evidence. <S„. SLZZx ; 
” D. S., 273 ».S. 1 at p. 3, U 7 S.Ct. 230 at p. 2 5 2, 71 L.sd. SOS, WSZ3 v 
0. s., as i.za 292.2nd Cir.). Therefore, nothing can confer Jnrisdictie 
cn a court, vfaich lacks corrpetent jurisdiction. 

• : •. E0WT5r * ^ tSs (2) "^cd" acquittal, and declaration, of 
■nitrtrial* . the trial co-art entered a binding agree.** (cn the record, a* 

appendir), accepted a plea of guilty - to nicdaneanor aaaault (3rd degree) , 
inquired a, to the satisfaction of said agraeaent. 'therefore, it e,capsa in 

[ tani£ “ t re “ OCin; ' to iKlia ” thit ® asreaaant could be broken by th. 


court without anyone even acknowledging th, presses of relator in court, , 
pecially, where a total stranger presents hiasalf a, "ouhatitute" couneal. 
foroovar, th. repudiation pr^easdlngajas recorded) doee not neet the start 
Of the statutory recul^cen^ (CCP 33?J Acknowledgment, acund reason art 
consent, are the fundcr.entd WirS^ta for teminating a legal agre«sant 
tberefors, the issue of constitutionality in ovideat. 

• *tUr accepting the plea of guilty from relator* the trial court wa 
temd by duo proceae, to race a ehoving for any change in Jndgaent (CC? [,7c 
lnd«d, Art. 1, Secs. 6 h 11 of th, H.I.S. Constitution, guarantee, the rig 
to equal protection end due proceae cf law, and further declare, that ouch" 
In to ba tan. fro, waiver by plaa or otherwise <*,. ?20?L£ „ aiiazr, 2 , 
M2d M3, ?£C 713 ve SaLiKIO, « hj 2d 3 %, PIOrLE ve MC Z 35 XC, ;: l2d ;; 0 . 

WO. therefore, th. trial court did not nereiy ahuee its discretionary gov 
but failed to coaply with the dnsands of due proceae. (3-,i JCiiXStai vs 
30U o.o. 4S(W,6U( 1933), UDS» VS dUS-eie*. 372 „.g. 3% iauU3 „ c ^_ 

I-Crtll, 372 U.u. 353). Petitioner cravea to bring to the court's situation 



that defense ccunael (Herbert •Jiegal) unequivocally states that he never 
agreed, co. 12 er.t 2 d or advised the withdrawal of relator's plea of guilty. Hot 
cnly due proces3, bat the lave of Ve» lork State prohibit the withdrawal of a 
fuilty pl=a without the explicit consent of the defendant (PdC?L£ ex ral. 
JEXZZ&Z vs I32SSP.G, 137 **isc 31h, 2U 550 ). 

*otitioa*r, Julius *uller, subject to the tost of his ability as a lay- 
naa, has layed his ccr.plalnts before the courta of 5c w Icrk State] hovaverT ha 
was deprived o f the assistance of counsel on the habe *3 ccr rms proceeding 3 held 
beiore tLe C a ^ 3a County Court (2->vitt, J.). ••herein, .relator appeared tefora 
tho court (1/2V63) and requested the professional assistance of counsel; the 


request for the assistan ce of counsel was denied sr.d subsequent Appellate Re¬ 
view, did not trip.? forth any redross or relief. In seeking relief within tin 

T --- - - ■ ■ ' ' 11 

courts of the State of *W lork, relator set forth the basic facts and cir¬ 
cumstances, 23 layed down herein (Double Jeopardy, Repudiation, and Denial of 
Counsel) • 

- - ^ re-erencs to b^e denial ou counsel on the habeas corpus hearing, 
petitioner uas deprived of the opportunity to competently defend his allega¬ 
tions in open court (See* CHJCCii vs VWDBEIca?, surra* BCUCLAS vs CALirO.iOA, 
supra); and, when relator inferred the court that ho was not qualified to crce3- 
oxa-dno, end asked for the asoistar.ce of counsel, the habeas corpu3 court 

( n ei&tt, J.), effectively deprived relator the equal protection of tho law, when 

« 

the court denied the request for counsel, fee: CZII7IH 73 ILL,, 351 U.3. 12, 

13, where it is stated in part: * 

• "^he question presented hers i3 whether Illinois r.ay, 
insistent with tho Cue Process end Iqual Protection 
Clausos or tae fourteenth aner.dnanfc, administer this 
3 te so as to diny adequate appellate review to 
the peer while granting such i-svi'jv to ail others," 

Petitioner u?.s denied tho opportunity to present a competent record to 
the App-iiata Court or. opreal. -her. relator inforr.cd the court of his in sca¬ 
pe ten cy and the court (Hewitt,J.) refused to assign counsel, it waa absolutely 
clear that tho record on appeal would cot do rclator'o allegations any justice. 









t 


\ 


Habo&s corpus is the propjr (oaly , 

relator, and jurisdiction Is eaclusi-alr *. tM , aTilll ^» “ 

5 Cir. Ho. *». ( W , ^* (S "‘ « — 

It is stated In parti ^^06), ahareln, 

““•da 3*S Satute h ^?^?5 np,n tha senaral 

Heteaa corpus that . 'iS c-^f ^ 

kaar ^ dateraira ® ca11 Keawrily 

natter as las and JuauS ^u£e.^*y f ti9 

• It is furt ha . stated herein* that the state (h,, Iori) . „ 

estopped ^ regards to + v > collaterally 

to tha issues set forth j.v,. 

• - - relished junction o ^ 

. J “ c1i natter and has failed ta 

provlca adequate rosed 7 . Bes Judicata orev.n* 

11M .. _ prevents relator-petitioner from r- 

- ^ 2 his Clains in the courts of he, fork S* a te W 

jurisdiction roots HitMn „ IWore, erolusir, 

- *» tnis -on. Court (23 U.S.C. 22a , 22i)3 

later, p " - - — cause of ^ 

piesaio illegal detention, and relator-Da*i♦• 
granted his del,— C3 f „ . , '^^-Pe.ltuouer pr^e that ha he 

rai t - 1110231 °c, in tka alternate 

re^auor craves all relief thr>+ , * 

Court. C3etSd JU5t “ d * this Honorable 

• ^e^ptfdlly submitted, 

XTSuuMuiw, tr 


S'Jom to bafore ne this 

1± Cf^yu 


1971 


*,OluaT.i fiXitiii ^ 

CDV/APD j. g 

U**M 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


/V '' ' t 27 

i ‘--mm M 


Vv o\ /) ' ~ r - ‘ ’> 

V .3tAf 


UNITED STATES OF AMERICA ex rel 
JULIUS FULLER, 


3 fM 4 1> 


Petitioner, 


-against- 


R.J. HENDERSON, Superintendent of Auburn 
Correctional Facility, Auburn, New York, 


71 Civ.4274 
PRO SE 


Respondent.. 


CANNELLA. J. 


The petitioner's application for a writ of habeas 


corpus, made pursuant to 28 U.S.C.§§2241 et seg., is denied. 


On January 8, 1954, the petitioner was indicted in 


Bronx County for the crime of manslaughter in the first degree 


At his first trial, the jury was unable to reach a verdict. 


Thereafter, on October 21. 1954. the petitioner withdrew his 


Plea of not guilty to the crime charged and agreed to plead 


guilty to the lesser crime of assault in the third degree 




to cover all counts of the indictment. After accepting this f 

• I 


»r 
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plea, Honorable William Lynch, a Bronx County judge, 
scheduled the date of sentencing for December 7, 1954. 

However, on that date the plea of guilty was withdrawn on 
consent of the government and the trial of the case was set 
for January 3, 1955. The petitioner subsequently was tried 
again and the jury once again failed to agree upon a verdict. 
Following a third jury trial, the petitioner was convicted 
of the crime of manslaughter in the first degree. On 
November 8, 1956, he was sentenced to a term of imprisonment 
of ten to twenty years. This conviction was affirmed on 
appeal. People v. Fuller, 9 App.Div.2d 877, 193 N.Y.S.2d 600 
(1st Dep't 1959), affd.,-8 N.Y.2d 866, 203 N.Y.S.2d 867 (1960). 

Following his appeal, the petitioner instituted habeas 
corpus proceedings in the state court, asserting that he was 
deprived of his right to due process because his plea of 
guilty to assault in the third degree was withdrawn without 
his consent and in the absence of both himself and his retained 
counsel. After a hearing on this question in the Cayuga 
County Court, Honorable Gerald S. Hewitt, by an order dated 
* March 36, 1963, dismissed the writ. That order was affirmed 
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on appeal. People ex rel. Fuller v. Warden, 300 N.Y.S.2d 
313 (4th Dep't), leave to appeal denied, 24 N.Y.2d 740, 

302 N.Y.S.2d 1025(1969). Thus petitioner has exhausted 
available state remedies and is properly before this court. 
28 U.S.C.§2254. 

In this application, the petitioner again alleges 
that his guilty plea was withdrawn without his consent and 
in the absence of himself and his retained attorney. ^ 

The court finds that this claim is without merit. At the 
hearing on this claim before the state court, Mr. David S. 
Blatt, Esq., the Assistant District Attorney who prosecuted 
the case, testified that on October 21, 1954 he was asked 
by Mr. Herbert S. Siegal, Esq., petitioner's attorney, in 
petitioner's presence whether he would promise a suspended 
sentence by the court if the petitioner pleaded to a lesser 
count. Mr. Blatt refused to make any recommendation to the 
court but did agree hot to oppose a withdrawal of this plea 


1. The court finds no merit to petitioner's contention that 

the "hung jury" in the first trial was an implied acquittal, 
subjecting him to double jeopardy in the second and third 
trials. United States v. Tateo, 377 U.S.463,467 (1964). 

The court likewise is not persuaded by petitioner's argument 
that he was denied due process by the state court's denial 
of his application for appointment of counsel for his state 
habeas corpus proceedings. 
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if a suspended sentence was not forthcoming on the date 
of sentencing. Shortly thereafter, the petitioner pleaded 

guilty to assault in the third degree. However, on 

• • 

December 7, 1954, the date of sentencing. Judge Lyman 
refused to promise a suspended sentence. Mr. Aaron Greenfield, 
Esq., appearing for Mr. Siegal therefore moved to withdraw 

the plea of guilty; Mr. Blatt consented to this withdrawal 

» 2 / 

'as per the understanding...on the date of taking the plea"; 

and the court allowed this withdrawal and the reinstatement 

of a plea of not guilty. The petitioner contends that this 

proceeding was conducted outside his presence. ^ However, 

4/ 

*^ r * Bl at t — testified that he recalled that the petitioner 
was present at that proceeding. In addition, he testified 
that it was the invariable practice of Judge layman to forfeit 
bail when a defendant failed to appear for sentencing. 


Hearing Minutes of December 7, 1954, p.2. 

The petitioner bases his argument in part upon the fact that 
the record of this proceeding does not indicate his appear¬ 
ance. However, it apparently was not the practice of the • 
court reporter who was there to show the appearance of a 
defendant on the record of such a proceeding. Hearing 
Minutes of January 10, 1963, p.18. 

The judge presiding at the habeas corpus hearing on 
January 10, 1963 found that this witness was an attorney 
at law for nearly 25 years and had a very high reputation 
of personal integrity. 
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Therefore, since bail was not forfeited at this proceeding, it 
also may be inferred.that the defendant was present. After a 
review of the entire record, the court finds that the petitioner 
was present at these proceedings on December 7, 1954 and, due to 
the refusal of the sentencing judge to promise a suspended sen¬ 
tence, he gave his consent to the withdrawal of his guilty plea 
at that time. Furthermore, the court finds that he was repre¬ 
sented by competent counsel at that proceeding. ^ 

In view of the foregoing, the petitioner's application 
for a writ of habeas corpus is denied. The Clerk of the Court 
is directed to send a copy of this opinion to the petitioner. 

\ 

So ordered. - j 



5. The cour* - notes in passing that a defendant suffers prejudice 
in fact when he enters a plea of guilty without advice of 
counsel concerning such a plea; but generally such an indi- 
vidul who has pleaded not guilty cannot claim actual prejudice 
in that respect. Nash v. Reincke, 325 F.2d 310,312-313 (2d Ci: 
1963). The court also notes that the petitioner did not raise 
these objections either prior to or during his second and thirc 
trials. In any event, by a letter to the petitioner dated 
* October 29, 1969, Mr. Seigal recalled that he was unable to 
appear in court on petitioner's behalf and that he therefore 
required Mr. Greenfield to appear. The court finds no fault 
in this procedure. See, e.g., Murphy v. Holman, 242 F.Supp.48< 
482 (M.D.Ala. 1965); United States v. Myers, 231 F.Supp.522 
(E.D.Pa. 1964). 
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count* of caiuga 


* ccuntt ©UftT 

* S?i£lAL I£2i 


l(o 


IRi ?3:PLB of tks su:e of iWions 2 

ex rel. JULIUS fULLcR, * 

Betitionar, 

-against- 

HOil. EOB31T 2. HU2PHX, AS WARDEN OF 
ACJEUBS PRISON, AUBu'aiJ, IlSW XOffiJ, 

Beapondant. 

State of flow Xorlc) x 

County of Cayuga )sa» 


V22IFIED PETITION 
FOP. 

WPJT OF HABEAS COr?PTrs 


TO* 


SKS* 2555s* 81 * <» as 


COUNTI COURT * COUNT I OF CAIUGaI" 

JWJBS >mai, f lrst , fcaiag duly .worn, deposes and soys, that, ha is 
the relator in the above entitled action, that ha in over twenty one years «, 

« 2 e, and that he is presently confined at 4 tum State Prison, 135 State 
Street, Auburn, Hex lork. 

-•hat he is being i-prisoned and restrained of his liberty at Auburn 
State Prison by Hobart S. «urphy, Warden of said Prison. 

^t he has not been cemitted and is not detained by virtu, of any 

Judgment, decree, final order or process specified in Section 1231, of the 
Kav *0 r'f -State Civil Practica Ac 4 - 

Phat the causa or pretense of such laprlooment and restraint, accord- 
lag to th, bast knowledge and belief of your petitioner, i, a conaltaant, 

warrant, order or proceea issued by the Hon. Sugane C. SchuU, a Judge of the 
Bronx County Court, Bronx, Her* lerk. 

- " $at pare 2) 

that annamd hereto nark mi exhibit "A" is e copy of the oandate by 

of which,said prisoner i, pretended to be prison* and roetrained. 

your petitioner allaa-a that s^d - 

13 3 tnat sa - d inprisorunent, under said pretense, is 

illegal. V 

*** “ POiTl0US appUc4ti °“ ftP the relief requested herein has 
been subnittad to any court. Judge or Justice. 


over 






VJ 


V 


** *» petitioner eUe,e. that .net inpriecunont end reetrftl 
ille 0 al, among other things, in this, to wit* 

^at the Judcnent of said Justice ™ ^ 

^_ iCa ° r court 111 ««cution of which the 

said pretended coamitnent. warrant 

lut . . „ , * ‘ 0r ProCMa •». end le abao- 

7 TOld f0r of Jurisdiction to render none. 

FACTS 

W the Creed Jury. W Count,, on or tout the att do, of danuaty, 

n " “ ^ ~ - crine * JT 

laughter in the first Decree. 

• Jhet on or ab mt the ^ da, or Kay, 1?5k , ^al ^ ^ 

noroble Allien Lynan, duo,, or th9 3roffis 

%at on or about the 2-3th day of .May, i 93i - , 

3y > ui3 Jury could not agree 

upon a verdict and van discharged. I t was !-* ar „ , 4 

eae 11 to 1 ror aortal. **“* «“ *“* 

Ttet on October 21et, *», petitioner pleaded ,uilt, to the erto „r 

zr - **• — - —— -—*** 

Ll r ^ ° f W ^ S * »»* hereto ntoed 

2*1 i a cw of ^ —. -—*, 

A * •» co?7 Of the recctrnendation given for the pl ea by the District 

mo, ee retired * e, ct i„n **. o f the C cde 0 , Crininel Wdure. 

Also annexed and Marked iichifcit "D» ^ 

ed -dibit d i. a oop, of Blnute , of th , 

Ine or petitioner e plea in the Srdnz Count, Court I- 

* urt * A •* io important to note 

* at page 3)' 

£ ^ ^ - «* *—* nt theao proceeding 

t in alee reepeetihll, Wht to Co Court*, attention tot the attorr,, 

Oho a non, appear, on thee, touts. never tote at ,,, too to petitioner, 
opener e attorney*., to too retained, toe Wert 3. ^ ** ^ 
thur aytoa, £sq. Dronx, Hit* l'ork. 

^at on D OCOI ,ter 7, 19 d). tam, *. 

- .. * 7dU ' " hUa th9 mmidor or the Bronx Count, 

cuta/th lnf0IT:,xl by u '° ^sietont ‘-letrlct -Utoruy to proee- 

trlal * «“ petitioner hod entered to he- 




* f nil 


Jie Third Degrse on Octooar 21, 1 95U, had been withdrawn by the 
court, and that a now trial would comance in the noar futuro. ^ 

That on - J ay 2?, 1956, petitionor appeared in Bronx County Court whore 
a retrial on Indictnoat i?i;0/l95U commenced. Once again the Jury Tailed to 
agree upon a verdict. It was later ascertained that thi 3 tine the Jurors war 
9 to 3 Tor acquittal. 


That on Beptmber 12, 1956, petitioner was found guilty S 3 charged to 
the indictment irli0/195h f of 'which he had previously pleaded guilty to A 33 ault 
in the Third Degree in satisfaction of said indictment. That cn Dovanbar 8, 
1956, petitioner was sentenced by the Hon. Judge Schulz to a tern of not less 
than 10 nor more than 20 yeers. 


CONTENTION 

1. That the County Court, Bronx County, (Lyman, J.), had no ba 3 i 3 
in Tact or law to retract, without petitioner's presence in court, the plea 
entered on October 21, 195U, to Assault in the Third Degree in Tull satis¬ 
faction of indictment ^uO/lSoU* 

(at page 1*) 

2. That uhsa petitioner, in good faith, pleaded guilty to Assault 
in the Third Degree on Catcher 21, 1?SU, in satisfaction oi indictment irkO/ 
195U, the indictment was disposed of, and all that was left for tha court to 
do was to inpose Judgment. 

3* A hat therefore, the County Court, Bronx County, (ocfculz, J,), 
was witnoui, Jurisoictlcn to conduct a trial ana Imposa sentence upon indict— 
nant #i;0A?5U which was disposed of a3 aforosaid. 

L A J 

Section 3 of tha Code of Criminal Procedure Statas! 

^‘o person perrlssablo but on legal ccnvicticn. h'o person can ta 
punished for a crime except upen legal conviction in a court having Jurisdic¬ 
tion thereof." 

(Bnphasis supplied). (Hloaso sob: sac. 3, U, ana 5 of tho C c do of Criminal 
Procedure). 



rl 


Sections 332, 333, 33h, 335 and 337 of too M« Toric State Code of ' 
Crinlnal Procedure saw forth the procedure for pleas pj guilty to be entered 
by a defendant. 


Sec. 3h2-a of the Code seta forth tfca ■requirements" for pleas of 
guilty to lesser offen3e than charged. 

Ihe aforementioned sections together with all other provisions of the 
Code of Criminal Procedure, cunt be strictly followed by the courts uhaa a 
criminal action or proceeding cones before then (see d sc . 962 Coda). 

(•t page 5) 

The court in People ex rol. Hirschberg V 3 . Orange County Court, 271 

151, 155(1236), wherein the order of a court of Criminal Jurisdiction 

eusaoning a Jury for the purge a a of detercining whether a cafendant had pre- 

viously pleaded guilty to a felony or misdemeanor, stated that* 

"The Code of Criminal Procedure establishes the 
practice in all criminal cases ?r.d the authority 
for the oroors and Judgments of the courts. Cnlees 
we can find there some-justification for the above 
order, it does not oxist." 

In PiO-*.« v Lien, 173 *».l. 3>a, 4 CO (l203), the Court said in ref¬ 
erence to motions to set aside indictments* 

"°uch natters are now reflated by the provisions 
of the Code of Cri minal Procedure, aod however in¬ 
convenient or even oppressive they Tsay appear to 
be in specific cases, the courte ma 3 t appty them, 
as best they can, for they embody the ccimanda of 
the law - - - making power in natters wherein its 
• fiat is supreme and final.*' 

Ses also* Paople v Havay, 22 K.I. 55*4 (lG53)j People v i^edmend, 22> 

d.I. 206 (121 9 ); People v *cler, 11*0 Ji.2. 331 (iC?3)j People ex rel. Jercrs 

v. Courts of Censral Sessions, 185 -.T. 504 ( 120 o)j People v Sisaart, 71 

App. Piv. 118 , 75 *Yf.S. 630 ( 1202 ). 

% 

is respectfully submitted, ana your relator feels, it i 3 evidenced 
by the records atiachod to this petition, that the Cromx County Court was 
without Jurisdiction to further act upon tee indictment in qusstion ones re¬ 
lator pleaded guilty to assault in the Third -ogres in satisfaction of said 
indictment on October 21 , 125 * 4 , and further, that the court did not have ths 




aw tha aforcnorttioned plea without relator's praaanco in tha 

courSroca. 30 

(at pago 6) 

In fact. It 1 c relator's contention that no statato of tho her lork Cods gives 
the court th, power to withdraw a previously entered plea without tha presence 
of the dafan lant, who personally entered 3 aid plea. 

Th " obJ,ctl ' res of th3 Of the Codo of Criminal Procedure waa 

rtlty with simplicity. ?ecplo v Pissert, supra. Tho simplicity is sup- 

posed to fca such that crl-L-.nl procedure wculd become plain and intelligible 
to tho ordinary mind, People v. Wilson, 151 Si. I. W3 ( 1697 ). w of ^ 

• designed clarity, all of its provisions ors to bo strictly construed keeping 
in mind the interests of justice and tho substantial, interest of tho accused. 

op.o v Icier, supra. By the Sana token technical errors and mistakes in 
form are to bo overlooked vhm not material, sac. 6 ?U Cod., People v. Adler, 
supra. Suffice tc say, the effort toward simplicity and clarity woven into 
the toco is intended, aa is every section of tho Cods, to preserve the right 
of the accused to a fair trial, fee courts and prosecuting officers must bo 
required to comply with every salient provision in tho Code or later genera¬ 
tions my suffer free precedents destructive of tbs high degree of criminal 
justice we have ccr.s to expect in iiev fork itate. 

As will bo discussed later in this memorandum, tho present applicaticu 
asks only whether the court that convicted Julies fillip, had tha power or 
Jurisdiction to sc-aot upon on alleged indictment which had been proviouoly 
disposad of by a plea of guilty as aforaaaid. (Sea euhitits "i" and “C"). 

^ (at pago 7 ) 

In this connection, tho Court of Appeals in reversing a Judgment of 
the Appellate division soldi 

''An indictnent requires the action and intervention 

of a grand jury, ^here ia no substitute for that 

CCUrt nay not -GJ-corciao the func¬ 

tions oj. tha grand jury." 

3 ° 7 i^* 336 at 333, 121 

2d 357, at page 3>3. 
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Indeed, to deny an accused the opportunity of establishing that vital 
statutory provisions set up for his protection were hot adhered to would 
ircpairaent of a co tltutional right, talker v. Johnston, 312 U.S. 275(l9kl). 

Tha further possibility that relator made a waivor of sene iHn d is ob¬ 
viated by his absence at the tine the court ordered the plea previously en¬ 
tered, withdrawn, Peo ple v. Rjchattl , 10? H.X.S.2d 1*1*, 1*5 (1951); Walker v. 
Johnson, supra; In addition, sae People ex rel. Patti3ta v. Christian, 21*9 
».I. 3Hi (l?20). Only a privilege may be waived by tha accused. 1 statutory 
or constitutional defect in procedure, which is requisite to Jurisdiction to 
. try, condemn and punish, nay not be waived. People ex rel. ‘«ojek v. Henderson, 
13U Msc. 2 28 , 235 H.I.S. 173 (1929). It night also be said that this applica¬ 
tion is tardy after nearly seven years, or that any right relator night have 
uad is dead due to laches. These contentions lack substance. 

^his proceeding is aimed at determining whether the trial court in 
question had the power, in tha circumstances, to conduct a trial after a plea 

of guilty had been entered by your relator, and withdrawn ty ths court without 
relator's presence. 

(at page 8) 

Aether the court had power is not settled by pointing to lengthy lapse of 
time between event and application, see Hojinoff v. People, 299 K.Y. 1^9 
(l9l*9) • a 3 to laches, there is a strong presumption against such a defense 
where a matter of liberty is involved. In People ex rel. Albanese v. Hunt, 

177 H isc. 151, 30 N.Y.S. 2d 137 (l9la), reversed on other grounds 266 App. 

Div. 105, 1*1 N.Z.S. 2d 61*6 (191*3), affirmed 292 K.X. 528 (191*1*), where a four¬ 
teen year lapse did not bar an attack on an allegedly illegal conviction. 

As to the appropriative3 of Habeas Corpus in the case at bar, it is 
respectfully sutnitted that tha wording of Section 123l(2) of tha C.P.A., 
limiting the issuance of a writ where a final Judgment of a competent trial 
court is involved, retains to the court making the Judgment or decree, or 
issuing the process, had legal and constitutional power to give such Jud a nent 
or send forth such process. People ex ral. Tweed v. Liscomb, 60 H.X. 550, 570 
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75) 800 d ^ tUOa to W. v. Staton Island J£ 

R ‘ H ' C °" 53 B,X * U5 °‘ 12i A - L - ii - ““f«73>. Thus ccnpet-ency to a court ■ 

“ * 118 ^ * * ** « -• T. Horfcous, 13j H i3 =. J1 

" ' M 1U ’ 116 (l9UhK ** nl£ht *°° *» Pointed out that relator to 
this natter does not bal J e-y«» •»■« v 

- - . „.a any other remedy which is adequate and 

per to raise the Issue of the legal power of the trial court. 

khC ° ttS ° CUrt d °“ rsrtm ' th “ court's jurisdiction to a case 

8 3Ud£na,t C3n3,S tofrisoroent, it datemtoes only whether the trial 

.~rt was legally =pou ar ,t to try the particular charge against the particu. 
lar person. 

P , • Pace 9) 

. «pu « ral. Carr v. -Martin, 136 S.f. gy < 1?a)j c0ns3quanUy „ u ^ 

ttlsaatle an the case at bar, to erploy a habeas corpus proceeding to attach 

Judgnan. that Causes a person to be imprisoned on the ground that the trial 
court was not legally entered to convic- and 

sentence. Ih c .t is, the trial 

court operating without no statutory orovisinn ^ 

7 pr2/iGion to revoke a plea entsred in 

Eood faith by a defendant, especially without defendant's 

u- uai e.iaant s presence and there¬ 
after ordering defendant to trial. 


i.cufi^-Y COPY AVAILABLE 


't to, therefore, respectfully sutoitted that to the natter befcrc « 
court, as records and testimony will prove, the court which tried and convto 
ted relator was without jurisdiction to do so. 

-nerefore, relator pray* feat a writ of Habeas Corpus issue directing 

and ccmanding the respondent to have the body of JULIUS KJLLfH, by hin la. 

P isonad and aataiued, together with the cause of such imprisonment before 

this Court, that the imprisonment be declared illegal. 

% 

v eiy respectfully submitted, 
igood and sworn to before s/ 

ae this 11th day of December, 1962 petitioner fro se. 

* Auourn *tata *risca 

135 State Ctreet 
d-ubam, «ew lork 


s/ I ■ ILL/lxi La.*;C 
HOXAai’ fUiisIU" 
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ROBERT A. COttTIGL'GUA 
Assistar.* or-zy Go«vj:al 
41?. iAzlzul: I.;’:/.; a A 
Auburn, W. Y. .oj21 
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<3 TATS J7 NSW YORK 

CC’JNTY COURT COMITY 07 CAYUGA 


TILS PEOPLE 07 THE STATE 07 HEW YORK, 
ex rel., JULIUS FULLER, 

Relator, 

-V3- 

R0.3ERT E. MURPHY, Warder. c£ Auburn State 
Prison, Auburn, H. Y., 

Respondent. 


January 10, 1933 

H0:I. GERALD 3. HEWITT, COUNTY JUDGE 


ONLY COPY AVAILAB 


APPEARANCES: Mr. '7lllia_u S.- Hid 0^7 Assi'Straiit^Acrarnsy 

General of the Crete or new York, ior 
Respondent 

Mr. Donald Halsey, Deputy County Cleric 
Mr. Joseph J. Gratton, Head Correction 
Cl ^rk, Aabum Prison 
Julius Fuller, Relator, in person 

Court: This writ was issued on December 23th returnable 

this morning. Relator appears in person 
and the Warden by Hr. William 5. Elder, 
Assistant Attorney General. 

Do I understand you v;era sentenced on 
November 3, 1S5G, in bronx County to a 
tern of ten to twenty years? 

Fuller: 1 believe that is correct, sir. 


^ *'J1 * 


Do I also understand that you claim that the 

bror.:-: County Court didn’t have jurisdic¬ 
tion j .11 ti:is ttatter: 




/ 
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JULIUS FULLER SWORU 3Y JUDGE HEWITT. 

EXAMINATION 3Y JUDGE HEWITT: 

Q. What are the ..acts surrounding this matter? 

A. I have them here, sir. I was tried, I believe it was 

In May, 1954 before Judge Lyman. The 
Jury was discharged and they were 11 to 
1 for acquittal -- I learned this later. 
I was brought into Court .and given a 
chance to plead to assault, third 
degree — this I accepted. 


Q. Did you plead to that? 
A. Yes. 


ONLY COPY AVAILABLE 


(Fuller submits copy oc minutes - Exhibit 1 - dated 
October 21, 1954 and >cecoer 7, 1954 - certified by Charles 
J. DeSantis, Official 'ourt Importer. '-To objection to 
Exhioit 1 by Mr. -Tlder. Exhibit I received.) 

I have here also a photostatic copy of 
the District Attorney's recommendation fcjr 
the acceptance of thi3 olea. 

(Exnibit 2 - Copy of District Attorney's recommendation - 
dated October 21, 1954, offered in evidence - no objection 
by Mr. Elder - Exhibit 2 received.) 


Q. 

A, 


You ware not in Court on December 7th? 
I was waiting for my lawyer. I saw oh; 


ASoJLS w.uHc 


1 • 
t LI 


District Attorney - he said Siegel r/as 


m Court. Th. 


Court had withdrawn my 


i P 1 -* ar.d the case was set down for trial J 


At this time I ci.ir.'t huv? notice. In i 
j the proceeding, of becambar 7th, Urasnfeld 
was in Court. At r.o time did I talk i 

T ' <nCwI»eC ^3 Of 

On ; 

' ttor- ' 


toe v-roc- aiU- - 

f*’g *1 " •! ** *• •- 

*" J 


• > 
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_>}pv_'.uid to say with reference to ay 
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-Mr—a-t 

one called to ne about this. It doesn't 
show that the Court asked the defendant ! 
a question. 


Mr. Elder: May I cross-examine the witness? 

Court: Yes. 

CROSS-EXAMINATION 3Y MR. ELDER: 

Q. After your plea of guilty to the assault, third degree, 

was withdrawn, you want to trial before i 
a Jury, did you not? j 

A. I did. 

Q. You were represented by one Giegal? 

A. I was. 

Q. Did you or Mr. Metal at any time Mring the course of 

thac trial have any question as to the 
jurisdiction upon the grounds that you 
had not knowingly and voluntarily asked 
to withdraw the plea of assault, third 
degree which request was permitted you? 
Did you raise that objection? 

A. I don't know -- the question is kind of long. 

Q. I will withdraw the question. 


At any time curing the trial which re- ! 
suited in your conviction of manslaughter, 
did you or Mr. :5iegal make the objection- 
that they shouldn't try you for manslau¬ 
ghter because you had never withdrawal 
» your plea of assault, third degree' 

i 

j 

This was a proceeding that vao over :• cweeks -9_ 

i 

COiiP.T : Do you remember? * 


i 













Mot to my recollection. 

You have no recollection of raising this objection? 

i 

t i 

Mo, I don t. 

Any recollection whether you or your counsel raised 

that objection after conviction? 

I don't believe the question was raised. 

After you were sentenced you appealed your conviction to 

the Appellate Division? j 

I 

It was aooealed. 

I 

The conviction was affirmed with opinion -- 9 A. D. 2nd ! 

877, 3 IT. Y. 2nd. Hr. fuller, in the ! 

Appellate Division opinion, one of the j 
Justices who wrote an opinion, made a 
footnote re ferriiig-trrthr—£aet-that at | 
on? point you nad ‘-••.-eu permitted to dis¬ 
pose of the matter by pleading to assault 
third degree, and later permitted to 
withdraw and reinstate your plea of not i 
guilty. Do you hr.ow if that is so? 

In part, sir. I believe the footnote - page 501, it 

says defendant had been tried — 11 to 1 
acquittal - later allowed to plead. 

After the Appellate Division had affirmed your case, you 

appealed to the Court of Appeals, did you 


I did. 

The conviction was affirmed without opinion 7 


Yes. 


Did your 


»y it - i 

"Vi ! C C in 


.ue _:o raise 


is._£anu_objection which _you. ara„raising. 


i 
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todav? j 

I 

A. Hot to ay knowledge. 

Q. That is all, but I do call attention to these facto. 

(Oral arguaent by Fuller) 
oral 

(Answering/arguaent by Hr. Elder.) 

(Oral argument by Fuller.) 

Court: I am going to reserve decision at this tine. My 

reaction is that this 3hould be a coram 
nobis proceeding. In fact I am pretty 
sure it is. This is an error that was 
made in that Court. If the error was 
made in that Court, it is up to that 
Co irr to correct the error. On a habeas 
corpus 1 dout-l—thr.t -I-hsve—the-right to j 
- inquire into the proceedings held in 
j$ron:c County :_n 3 9 5 o. 

(tlecess) 

(Fuller returned to Court doom. Same appearances) 

Court: I have been thinking this over and I am going to 

accept jurisdiction and adjourn the matte: 
for further testimony, until January 24, 
1953, at 2:30 in the afternoon. If you 
have any witnesses or anyone who can or 
may testify to your presence in Court 
when Greenfeld made a motion to withdraw 
your plea - have them here at that time 
and I will direct Mr. Elder if he has 
any .witnesses to have them here at that 
time. 




i 
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January 24, 19S3 

EOS. GERALD S. HEWITT, COUNT? JUDGE 

APPEARANCES: Mr. Williaa S. Elder 

Hr. H. Richard Taylor, Deputy County Clerk 
Mr. Joseph H. Gratton 
Julius Fuller, Relator 
Mr. David S. Blatt 

(Exhibit 1 -Relator - Minutes of October 21. 1954 and 

and^ceividO ‘ BrOI “ COUrC ° fferrd in evid = nce 

(Exhibit 2 - Relator - Photostatic cony of Statement- 

o^fe-^d^ 40 ^ 954 " 3ro *x County Court, October 21, 1954 
Oife^ed in evidence and received.) 

10/1943*" 3 n *c Rel * t ° r ’ :5° C ° Static C ° Py of I:id iccnent 
10/19-*3 - o^^ered in evidence and received.) 


MR. ELDER: 


I would like to assume the cross-examination I 
of Mr. Fuller. You are still under oat'n, 


Do you remember withdrawing your plea to manslaughter 

and entering a plea to assault, third 
degree? 

I do, sir. 

At that time was there something about you getting a i 

suspended sentence if you pleaded guilty 
to assault, third degree? 

Not to my knowledge. 

Do you remember either you or your attorney bein'* , 

advised by Mr. Blatt that if you* did not 
get a suspended sentence for assault 
you would be -emitted to withdraw your I 
plea and reinstate your plea of not 
6 u ^lty to manslaughter? 


i 
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i 

A. I don't remember any agreement — it was not discussed i 

in my presence. 

Q. Mr. Siegal never told you that? 

A. Ho. 

Q. The date you withdrew your ppea of guilty to a33aulf, 

third degree, and pleaded not guilty to 
manslaughter, first degree, was December 
7, 1954, wa3 it not? 

A. That's the date of the record. 


Q. On December 7, 1954 was the date set for the sentence on 


your third degree assault plea, wasn't it? 


A. Yes. 


Q. 

A. 

Q. 

A. 

Q. 


A. 


I; A. 

'i 

!;q. 


ij 


That was the day that if you nadh : t withdrawn your plea,] 

you would have been sentenced? 

If it hadn't been withdrawn, sure. 

You at that time had a previous conviction for a felony? 1 

I don't remember any conviction on the record -- what 
does the record show? 

Where was your home? 

Detroit. 

How long had you been in Bronx County? 

Approximately three or four years. 

Were you aware of the fact if you weren't physically in J 

Court your bail would have been forfeited? 


Ii A. I V33 waiting in the corridor. 


I'iQ. Do you recall on December 7, 1954 having a conversation ‘ 
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with your counsel, Mr. Greenfeld, and 
Mr. Slatt, of the District Attorney’s 
office? 

I didn't speak to Mr. Greenfeld on December 
7th — I did speak to Mr. Slatt. I can 
quote it verbatim -- I saw Mr. Slatt, 
the Assistant District Attorney -- I* 
asked if Siegel was present in Court and 
he informed me he wasn’t and that the 
Court had withdrawn my plea and the case' 
would be 3et down for trial. 

Q. Prior to your plea of guilty to assault, third degree, 

having been withdrawn and prior to°counsel 
Greenfeld having reinstated the plea of 
not guilcy, did Mr. 31att on that day, 
tell you that if you were to reinstate 
your plea of not guilty to manslaughter 
you would either be ultimately acquitted! 
or convicted,_anu i£_ ccavic.ted_yau would 
-- receive a sentence with a minimum of c-n! 
years? 

A. You are thinking of December 7th? No, sir, no such 

conversation took place. 

Q. Were you aware that Mr. Greenfeld was reprasentin- you 

that day? 

A. No. 


A. No, sir. 


Q. Have you ever met Mr. Greenfeld? 

A. I don't recall. I never gave him permission to answer 

on my behalf. 

Q. Did you ever have any conversation with Mr. Greenfeld 

relative to this manslaughter case? 

A. I don't know. Mr. Siegel va3 my lawyer — this case 

was tried over three years — maybe I 
have, I don’t knew. 










Q. Your memory of the defense evidence is merely vague and • 

unreliable? 

A. So far a3 my memory — I have the record. 

Q. The only basi3 for your testifying that you were not 

physically present in the Courtroom on 
December 7, 1954 i3 the stenographic 
record of what took place pertaining to 
your case — just yes or no? 

A. I can't answer that. 

Q. This position i3 largely based on what you read in the 

stenographic transcript of the proceeding 
--is that right? 

A. Yes. 

Q. Since 19ol — is that when you obtained the transcript? ! 

A. Is that the date of the censor stamo? 

* 

COURT: IT IS CCT03ER 4, 1951. 

Q. Since October 4, 1931, you have been aware that you 

were represented by Attorney Greenfeld, 
counsel to Mr. Siegel, is that right? 

A. Yes. 

Q. Hav e you ever since that data written to Mr. Siegel or 

communicated in any way as to what hi 3 
recollection was, whether or not you were 
physically present in the Courtroom on j 
December 7, 1954? 

A. There would be no point. 

Q. Is your answer "yes" or "no"? 

A. I have corresponded - tried to get Greenfeld to find ou 

if Siegel was there himself. 


- <t 
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I will”ask you thisque 3 tTtfh _ ^^'^Inda^Dctaber 7 r '~I 9 S 
have you corresponded with Attorney 
Aaron Greenfeld, or been in communication 
in any way, to find out if Attorney Aaron 
Greenfeld has any recollection whether or 
not you were in the Courtroom on December! 
7, 1954? 

I have tried to communicate with Greenfeld by writing 

to the President of the 3ar to get his 
address/ I have never received an 
acknowledgement — I have written several] 
letters to Siegel in regard to this 
matter. I did not receive an answer. 


i A. Ye 3 , sir. 


A. Yes, sir. 


COURT: Have you anything more 

you would like to put in? 

I don't have the notes — my mind is drained 
The questions Mr. Elder ha 3 asked here 
— I am not skilled in examining wit¬ 
nesses and the reason for certain ques¬ 
tions — 70 U gave me the impression you 
wanted just the truth of this matter. 

As to the testimony, I don't knew how toj 
' cross-examine. 

CGURT: 13 there anything else 

you want to say? 

I wrote and got a photostatic copy of the 
indictment with endorsements — it don't 
make too much sense to me. 


(Relator's Exhibit 3 - Indictment with endorsements 
offered in evidence. Ho objection by Mr. Elder. Exhibitj 
3 received.) 

(Oral argument by Fuller. 


COURT: You S3y you were not in 

the Courtroom? You ara 
positive? 





A. Yes, sir. 


COURT: You are not mistaken? 

A. Ho, sir. 

HR. DAVID S. 3LATT SVCRM 3Y JUDGE HEWITT. 

EXAMINATION 3Y MR. ELDER: 

Q. Your full name, please? 

A. David S. 31att. 

Q. Your occupation? 

A. Assistant District Attorney, Dronx County. 

Q. Naturally you are an attorney at Law? 

A. Yes. — ---- 

Q. Duly admitted to practice when? 

A. December, 1938. 

Q. Mr. 31att, have you practiced law in and about New York 

City? 

A. I have. 

Q. When did you become connected with the District Attorn' y’s 

Office? 

A. December, 1947. 

Q. What duties have you performed there since that time and 

up through the year 1955? 

A. I was associated with Magic trace* s Court: as Assistant 
» District Attorney about a year or year 










m 




and a half. Court of Special Session 
for about two years — County Court as 
Assistant District Attorney — I am 
now in charge of trial Court as Senior 
Assistant. 

What were your duties in 1954-195£? 

I was in charge of Narcotic Sureau. 

Are you familiar with the case of Julius Fuller, the 

relator? 


I am. 


Did 70U presacute the case? 
I did. 

How many trials were had? 


Three. 

You prosecuted the first trial? 

Yes. 

What was the result of the first trial? 

Disagreement. 

What next occurred in the course of that prosecution 

following that trial? 

Disagreement and Siegel 

Who was Siegel? 

He was the attorney for Fuller. X may sa\' I remember 

this case because It was the first trial 
* Judge Lyman sat as Judge of the County. 

Certain questions were allowed that I 
objected to. The date Fuller entered a 
plea was October 21, 1354. _ 








I believe one ox the Exhibits snows a change of plea? ! 


On October 21, 1954, Hr. Siegel, Fuller and myself had 

a conference. Fuller was in on the 
conference. At that time, in the 
presence of Fuller, Siegel said - "Why 
don’t you give U3 an assault, third 
degree and we will then plead providing i 
Fullar can get a suspended sentence". 

I said to him and I said to Fuller - 
"I will not recommend a suspended sen¬ 
tence, but in view of the evidence, I 
will recommend thehassault, third degree 
but an the event the Judge doesn't go i 
along with a suspended sentence, I willi 
consent to a withdrawal of the plea to j 

assault, third degree," - after that i 

conversation we got in the Court Room, 
Fuller pleaded guilty to assault, 
third degree - the case came on for 
sentence, I believe, December 7, 1954 
— the case was on for sentence. It is \ 
the invariable practice for the District 
Attorney and County Court, if defendantj 
does not shew up for sentence, if he i3 
not In the Courtroom — bail is for¬ 
feited. If he is not there, bail is 
forfeited. Ho bail was forfeited in 
this case. Immediately there was a 
withdrawal of plea. I spoke to Fullar 
and to Greenfeld, who I spoke to last { 
Thursday or Friday — this 13 a definite 
recollection of mine. I would at no j 
time allow a defendant to withdraw a 
plea if he was not present. We had a j 
conversation, I said to Fullar - "If 
you withdraw the plea, it is going to be 
an acquittal or conviction — if it is ' 
a conviction, it would be a minimum of. 
ten years". Fuller then said he didn't 
want to go ahead if he didn't get a sus¬ 
pended sentence. Only after the conver 
sation with Greenfeld and Fuller was 
this plea withdrawn. I was not in 








favor of this plaa -- X was primarily 
induced because of the evidence allowed 
in the first trial. 

I 

i 

( 

llcw, Mr. Slatt, had Siegel and Fuller immediately before 

the change in plea on December 7, 1954, as 
asked you to recommend to Judge Lyman ! 
a suspended sentence? 

I said if the Judge didn't give him a suspended sen¬ 
tence I would allow him to withdraw his 
plea. 

I don't suppose at that time in December, 1954, and 

immediately before you all went back 
into the Courtroom, anyone knew what 
Judge Lyman would do if the plea was 
not withdrawn to assault, third degree. 


A. That is right. It is absolutely certain when that 

case was called, certainly we didn't 
know what was going to happen. I knew 
Siegel had talked with Judge Lyman -- 
when we appeared if the defendant had 
not been there, bail would have been 
forfeited. When we approached the Bench 
then the proceeding took place. 

Q. Who was with you then? 

A. Greenfeld. 

Q. Do you remember the substance of the talk as you 

approached the Bench? 

A. The Judge would not give him a suspended sentence. 

After that Greenfeld made the motion 
to withdraw the plea-. 

i * 

Q. During the course of your practice as Assistant 

District Attorney up to and including 
December 7, 1954, was it always the 
practice to have the defendant in Court 

_at all or the proceedings? 
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!! a. 


Q. 


i! a. 


Ye« - if the defendant is not present in Court, bail 

is forfeited. Ho excuse at all. I 

Did County Judge Lyman also have a practice of always 

having the defendant present at the time i 
of sentence? Or withdrawal of plea? 

Yes. I have never seen Judge Lyman fail to forfeit 
bail when defendant is not present? 

Fi-Om that practice, tne fact tnat bail was not forfeited, 

and the practice of Judge Lyman, can you 
state, with reasonable certainty, that 
Julius Fuller was in Court when the plea 
was withdrawn? 

I state ha was in Court whan the plea was withdrawn. 

COURT: This is all of your own 

recollection? 


: A. Yes. 


COURT: You nay cross-examine Hr. Blatt. 

FULLER: I don't know if I can cross- 

examine . 

court: You may ask him any question 

relating to that day. 

CROSS-EXAMINATION BY FULLER: 

Q. Hr. Blatt, I don't mean this discourteously, when do you! 

first remember seeing Julius Fuller, the j 

relator here? 

A. The first day he was on for trial. 

% 

Q. You remember this as the first tima? 

ft I 

j i 

iA. You mean in Court? The first tine was the Station 

j| House, 41 sc Precinct, after Marry ’’alter ‘ 

had taken statements. i 






Did you speak to derendant that night? 


I believe I did. 

Isn’t it true you took a statement? 


°Niy 


C Opy „ 

Av Al, 


Mr. Walter took the first statement — I took the second', 
Did you have a secretary? 

I had a stenographer. 

Do you have the record? 

Dot with me. 

Would they be available to the Court? 

Yes, if necessary. 

How long did you talk to the defendant on December 23th?j 

About twenty minutes to half an hour before taking the 

statement. The statement took about ten 
minutes to take. 

How long did it take to prepare the statement? 

Half an hour. 

Do you remember your stenographer stating it took a long 

time? 

I don't remember -- it may have taken longer. 

Did the defar.dant have counsel? 

Hot at that time. 

i 

♦ 

Did you inform him he was entitled to counsel? 

| 

I don't knew — you hadn't been indicted -- you didn't | 

say you wan;ad a lawyer. 




Q. Did vou ask me? 















A. No. 

Objection by Mr. Elder. 

COtTRT: I don't think it is material. 

Q. Mr. Slatt, on December 7th, you talked to defendant 

in the hallway in Court? 

A. At that time I spoke to you. 

Q. How many meetings? 

A. In the morning and then when we were in the Courtroom 

— that is when Greenfeid and I approach¬ 
ed the Bench. 

Q. Wa3 Mr. Greenfeid present at this conversation? 

A. Yes. It must have been Siegel who spoke to the Judge. 

I knew nothing about it. I refused to j 
make a recommendation. I said if there 
was a withdrawal of plea, I would try 
this case if it was tried. 


Q. You and Mr. Greenfeid held a conversation at the Bench? 

A. Yes. 

Q. If there is a conversation at the Bench, isn't it 

customary that the defendant would be 
right there? . 

A. No - we approached the Bench to speak to the Judga. 

Q. I don't know how to cross-examine the witness. I am j 

sure your Honor knows the Law on this. 1 
a am lost -- i can't cross-examine Mr. 
Slatt. 


A, 


i 

i 

May Isay this -- I personally took it upon myself to' 
contact Oreenceld and I told him I would 


never allow his client to withdraw 
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Mr. Elate, a_ you saying that Mr. Greenfeld was my 

counsel? 

Counsel for Siegel -- he was your counsel — he appeared 

in Court for you. 

Was it pra-arranged that the plea va 3 to be withdrawn? 

You were on for sentence that day and when you refused 
to accept sentence that was the only 
reason we allowed that the plea was with¬ 
drawn. That was the only reason. 

COURT: Have you any more ques¬ 

tions of Mr. Blatt? 


Elder: 


FULLER: Ho. 

Do you recall the name of the Court Reporter 
who attended Judge Lyman on December 7 
1954? 


Yes- Charlie DeSantis. I spoke to him after I received' 

your letter - he stated on a plea he didn't 
show appearance of defendant but there is! 
no question about the defendant not being 1 
there. 


Elder: 


You have also in the past ten days spoked to 

Aaron Greenfeld — what i 3 his recollec¬ 
tion as to . whether Mr. Fuller was present 
in Court? * I 


! A * said he had no definite recollection, but so far as 

j ris procedure, ne would never withdraw a 

!i plea unless the defendant were present. 

j! 

I; Mr. Eldar: ^£ou sard you talked to him four days ago? 


Yes. 


i! Mr. 

S 


Eldar: At that cine did Mr. GreenCsld say whether 

anyone had contacted him on behalf o\ 
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19 


A. No - he said I was the first one who contacted nisi. 

Mr Elder: Since that conversation you have not heard 

from his since? 

A. Mr. Greenfeld? Mo. 

COURT: Do you have anything more you 

wish to put in the record? 

FULLER: Mo. As to December 7th I 

was standing in the corridor -- there vas 
no conversation with Mr. Greenfeld, 
filatt and me. As to the conversation 
between counselor and the District Atto.- 
n ay ) x have had a conversation 

with Mr. blatt in the presence of Mr. 

or Mr. Greenfeld - in the presence 
oi~MrT Blatt. To get together - I don, ^ 
knew anything about the agreement. I 
never knew about it until ,1 read this. 

I never talked to anyone. -This i3 the 
truth. I don't know anything more I 

can say. 


Mr Eldar: Cn December 7, 1954, you were not aware of the 

hr. truer. £act that tha ? i e a was to be cnanged 

from assault, third degree, to a plea or 

manslaughter, first degree? 

Fuller: Mo. 

vidsr- When did you first become aware that your plea 
Mr. Elder. V,nen rein3: , 3t 3 d a3 not guilty to 

n*i 3 lau-hter, first degree — about her* 
long after December 7th? 

Fuller: I learned that morning while I was waiting in fie 

» corridor. 

Mr. Elder: Ware you out or. bail? 


is 

il 


Fuller: 


Vao 
X - <3 • 








,tir. Eldar: 


.Fuller: 


ilMr. Elder: 


Fuller: 


|Mr. Elder: 


Fuller: 


!Mr. Elder: 


Fuller: 

kr. Elder: 

! 

Fuller: 

i 

fir. Elder: 


Fuller: 


!r. Elder: 


Fuller: 


Did you talk to Mr. Siegel after that? That day 

Yes. 

What did you say to Mr. Siegel about finding 

yourself being charged with manslaughter, 
first degree? 

I don't remember if it was the same day - 

Did you ask him to go back in Court and ask to 
be allowed to reinstate your plea to 
assault, third degree - were you parti¬ 

cularly displeased that you were again 
charged with manslaughter, first degree, 
after learning thac your assault plea was 
withdrawn? 

I had no reason to be -- Siegel was taking care of 
the case. 

You were tried again on the manslaughter charge 
— that Jury also disagreed? 

Yes. 

That trial was prosecuted by Mr. 31att? 

Yes. 

Subsequent to that, did you ask your counsel if 
he would again ask if you could plead to 
assault, third degree, to dispose of the 
matter? 

I have never informed counsel hew to handle it 
any way — no. 

Then you went to trial on three occasions and 

you v?3re convicted of manslaughter, firs 
degree ? 


Yes, sic. 












,M r * Eldar: Throughout the \*hole history of this case, 

including two subsequent trials of manslau¬ 
ghter, first degree, after withdrawal of 
the plea of assault, first degree, or to 
be fair, after somebody had withdrawn the 
plea, you never were sufficiently dis¬ 
pleased or concerned to ask Siegel, or 
Mr. 31att, or the Judge, to let you re- < 

instate your plea of guilty to a misdeaeanor? 

f 

Puller: No — I never did. 

i! 

Mr. Elder: Now, as a natter of fact, after the second si- 

disagreement of the jury, isn't it a 
fact that Mr. Slatt offered to permit 
Siegel to have you plead to assault? 

i 
! 

Fuller: I don't know what he told Mr. Siegel? 

!! ___ 

Mr. Elder: Did Mr. Siegel ever tell you that Hr. 21stt had 
ji made that offer to him? 

i! 

Puller: No. 

I! 

I 

Mr. Eldar: Mr. 31att -- as a matter of fact after the 

second trial ended in a?i disagreement, 
did you speak to Mr. Siegel about a plea 
to assault in this matter? 

Mr. Slatt: Yes -- I again offered to Siegel a plea to 

assault, third degree, and he said his 
ij client would not agree. 

ii 

Fuller: You asked Greenfeld about that? 

i 

!< 

Mr. Slatt: Mr. Siegel told me you refused to take the plea 

to assault — he would have like to dis- 
j 1 1 pose of it that x/ay. 

EVIDENCE CLOSED. 




! » 

Court: I will reserve decision. I to get a look at 

• the evidence. I x;ill hand down ny 

_decision -later.._| 

!• | 


l 






T 
















Present* 


Hon. Gerald S. Hewitt, 
Cayuga County Judgs. 


County, hold at the Court Kou 3 a in the City of 
Auburn, 14 ow York, on tha 10 th day of January, 3 


STATE Of NEW I0E2 


Ss 


county ccori 


CAYUGA COUNTY 


TH2 PEOPLE OF THE STATE OF NStf YORK, 
er rel., JULIUS FULLER, 

delator, 

V3., 

% P-OBSiT S. MURPHY, VJarden of •‘ubum 
*Hate Prison, Auburn, H. 

Hespondent. 


Upon reading ar.d filing tha writ of habeas corpus heretofors allo:rad 
by the Hon. Gerald S. H^tt, Cayuga County Judge, and made returnable be¬ 
fore a special Tern of tha County Court, held at the Court House in the City 
of Auburn, &ew York, on tha 10 th day of January, 1963 at 10*00 o’clock in 
tha morning' thereof, and the body of the relator having been pr ^uced before 
the Court at tha time directed, and Louis J. Lefkowitz, Attorney General of 
the State of hew York (Silica S. Llder, Jr. of Counsel) appearing in behalf 
of tha respondent, and th 9 matter having been adjourned to January 2 irth, 1963 
at 2:30 P.H. # in the afternoon thereof, and the relator having submitted his 
proof in open court, and the court having reserved decision, and daa dalibera- 
tion having been had, and the court having made and filed its decision dated 

March U, 1963, it « 

ORDERED that the witnin writ be and the sane hereby i; dismissed 
tho relator remanded to the custody of the harden of Auburh State Prison. 


ENTER. 


Gatald S t 

Cayuga County Judge 












SZAI3 0? MZW I0HS ’ 

COUliTY COUHX COUiITT C? CAIUGA 

***** h 

TRZ PL0PL2 OP TH£ ST.VT2 Of UlSf JOBS, 
ex re1., JULIOS FULLS, -iolator, 

- vs - 

ECB3RT 3. HUSFHY, tfarden of -Whim State 

Prison, ^ibum, Hew York, ^sspondant. 

* * * * » ^ 

Ia ^■ s ps-i-vion for a writ of hatsas corpus, relator contends that 
on December 7, 195h, in the Bronx County Court, his plea of guilty to the crlua 
oi assault, third decree, was withdrawn by counsel cn_ a rloa of rot polity to 
th8 crime of manslaughter, first decree, was reinstated by the Court upon 

motion of counsel end ayrecr.er.t thereto by tho district Attorney of Brcnx 
County* 

It would ar?sar th?.t prior to this dste, rolator hrd boon indicted for 

% 

the crime of ncnsleuphter, rirst decree, and s trirl resulted in a dinapreament 
of tha Jury* , 

Irior to arren-ements for a new trial, the defendant (relator) was 
P '-mitted to plead guilty to the misdemeanor of assault, third degree, in full 
satisfaction of the indictment. Iha date for sent-"nee was set fer Dacer.ber 7 , 
19iHi. At this point, the testimony varies sharply, i> ne defendant (relator) 
contends that he vas not consulted with reference to the withdrawal of thi 3 
plea and the reinstatement of tha not guilty plea and that ha was not in Court 
at- the tin8 of the proceeding with reference to the s;ne. Dof undent (relator) 
furt’-ier denies that he ever hrd a coot r .'at ion with j reyras entitle* of toe 

4 

Biotriet Attorney’s office in tho presence of his counsel. 

. * l r, Biatt (Assistant district Attorney) appeared in tills Court and tes¬ 
tified not only that he had talked to the relator in the presence of Hr. Jlegal, 
hie counsel, but that cn the occasion of this conversation Hr. Siegal had of¬ 
fered to plead the relator guilty to assault, third degree, if a suspendad eon- 
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• A 


u«ca could be obtained by the Court. Il r . i^latt refused to r - 57 

... . A reiused to nsice any roccmaiK 

t=0 " er "" did ^ t0 “*» «- *- »ith th. prortjloa that „ ; 

'/ 5> '“ Ud r ' 0t f0rt,5 “^s «“t the defendant (relator) would to 

Ved * ' ltto5 “ "* ef «*** *• --It, third degree, and it was 
the taela of this Nation that the plea was ^ 

“n Eecenber 7, 1751,, and before the opening of Court, Hr. matt aleo 

C °™ Wth ** ««“» - 0-331, hr. Aaron Wofold, and 

pointed out to hln the fact that he could receive a ue™ 

receive a vary severe prison sen¬ 
tence if ha were found ruiltv of tho 

fMltj of the trine of manslaughter, first degree, and 

urged hisi not to withdraw his plea o'* milt.? 

' P ram y * ^ault, third dagraa. M r . 

utt 0130 testified that It war hie practice newer to accept a Plea or to tek. 
any acUon on a case In Court unices the defendant -were actually present, 
urthemore, *, *latt **hatlcally stated that on the da, set for sentence, 

■ a defendant Bust Personally appear or bell weald he forfeited. It Is also 

tha invariable practice of tha Court to remrLr* +>, 

1119 Presence of the dofsnda.it 
on iuia data set for sentence and on hi 3 + 

, , 13 " aUur9 40 bail is immediately 

■ or sited. In this case there was no forfeiture of tail.' 

><r. eiatt, bp hie own recollection, es well as hie knowledge of the 
-ten of the <Wt, was able to testify that tha defiant (relator) was presen 
. . »te 3 e. of the proceeding and was actually physically In Conrt at the tine 

not os was Bade to withdraw tha plea to assault, third degree, ihle witness 

“ aUOrae7 ^ laV rtth *"»Wive years e,erience at the Bar, with 

A very high reputation of personal integrity. 

11 TleW ° f th ° K3iiht Uhlch b9 Accord od tho testlnony of this wit¬ 
ness snd in farther view of the praeUee end oust™ of the Court in the present 

“ of feet, it Bust be hold that tho relator has failed to sustain the burdsn 
p.oo . Accordingly, the writ oust bo dismissed,, Prepara ordor. 


Patadi "arch lj, 1963 


a/ Cnrald S. 

Judge of '-ounty w>urt 





U-thibi*. ”A») 
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ONLY rnpv _ H f *“•; °J **• c ; u ---ty ^rt of src.-uc county held 

LUr Y AVAILABLE ^ for ■'^ a County of b^onx, in the Court 

••cu53 In the liorcu^h of Croix, City 0 f Sr , ' - k 
on th* 3 th day of "ovsncer in tho year cf * 
Present* ord ° n:> thcu2ead ^*9 J^r.drod and fi.' y‘v. 


^n. i£u~ena <■*. Schulz 


County Judge 


TH2 PEOPLE CF THiJ STATE CF Koii/ v 0 '^ 


AGAINST 


JULIOS PJLLZS 


^ata of Cri"ia Cacenfcer 25, 1?5 
"dieted for •**£rslaurhter i’irs 
CsgrM and convictxTof Mans¬ 
laughter i'irat ^egroa by the 
verdict of a Jury, having neve 
been heretofore convicted of a 
felony. 


-hereupon it is 0dC3U> and dW3K» by «» Court, that the said Julius 
fuller for the felony aforesaid thereof he is convicted, be imprisoned ir. the 
STlTS MSOS AT sac sao el hard labor, under and IfcKi&ailSiSi «,tb>C» the 

ESdr “ ° f SUCh t**? 1 ™-™* » Sa t«« 7 (20) pears and . . . uor.ths, and the 

nintn.aa: thereof ten do) years and . . . no-.-.he. It is directed that the do- 

■f gn d an t* ^ullus j» nl 1 .a**, -*■?n #.♦ /».. p_. , .. 

> rejoin -roex Lit? 1 risen until ioreaber 1 $, 1956 . 

A true artract frea the i'inutaa. 


John J, Haaloy 


Clerk 


oa^h tv *£?£**~y W ^ 2v U ‘ 1Q defendant within nauad was exsain»d under 
°“ vh fc/ " J3 C “ rt *«“» -h-~.rat -«a pronounced, and ha statos « foJ^S. 

P-ia trus nsaa i 3 Julius Puller* h*3 p~» <1 u ». . 

ticn has be® Mw, J, c® rcafLfStlf ** * *•*>”> hts «**»■ 

John U , “fldoy 

(102 days Jail* tins allowed) Cler * : 
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COUlilX CvUHX I SfiCi x CCLiTi 


TH3 PiiXffLS 0? CIS STATS C? US./ ICES 


against 


Withdrawal of ?l^a 


JULIUS FuLLZi, 


E«fcndant 


ONLY COPY AVAILABLE <A ssault 3*d 


-ork, *-ecy4b-2r 7, 195k 


before* 

LiX»- tdLIn) 1 ^ 

Appearencss* 

for tha Bacola* 


c ouaty Jucge. 


CFOtiGE 2. D2LUCA, £3;. 

district Jttcraay. Bronx Ccuntv. 
BX CAVIL 3. SLATT, 4q. 

. . Assistant district Attorney 

Por tha defendant* 

✓ 

HERBERT S. SIEG.iL, S 3 q. 
by AARCil_ r t >v.^,7p _, 5a 


*"Sq., of counsel* 

v 'harls3 J, Ee wmtis 
0 f-'iciul Court Reporter 





id 


Mil. CHSHi/sID* If your Honor pleases, the defendant desires 

to withdraw his pica of guilty heretofore catered and d 33 ircs to enter a plea • 
of not guilty. i 


MR. EL ATT a 


Hay wa have - - The H 90 rpio consent to the 


withdrawal of the plea as par the understanding of on ths date of taking the 
plea* Jour Honor* scy wa have a definite date for trial? 


322 COURT: 


want? 


-esj set it down for trial, ‘'hat date do you 


HR. GZSZSFlZsDt You better set it after the first of the year. 

XR* B L AT I: The first wek in January, 

Tha COURT: "hat date? January 3rd or l;th? 

MR. ELAIT: Agjjr date satisfactory to th 9 Court. 

- CCUBT: January 5th. *hat is a Wednesday* the first 

Wednesday in January. Is that satisfactory? 


HR. BhATT: 
TK3 COURT: 
MR. ELATT: 
THE COURT: 


MR. GRRR»?^LL: Satisfactory. 

MR. BLAixi I t hln^ vo tetter put it on for a Monday. 

• •, ... 

SHS OCUSI: The 3rd. • 

• * * • 

MR. BLATT: That will be the first day* your Honor, and 

will counsel for the defendant please be notified to be ready on that date 
. so that ve can go to trial, your Honor? 


0NLY C °PY AVAILABLE 


A 










XEi CUliuTi 


to £0 to trial than? 


i <lll 7 ou adTisa trial Counsel to be 


prepare 


KS. GtETTOD, jiight. 


IBS COUMi Jonuaxy 3rd. The plea is nithdraa on ecna 

° f “* i ^ tElCt *-*■“*• «* Pi- of not guilty U restated, e* for 
total on Janua-y 3rd. ~ 7 objection to continuing bail? 


Kfi. mam 


objection* 


TE£ CCS2T* 


•Bail is continued. January 3rd Ter trial 


*“* ******* W you, your Honor. 


iks ociia. 


^lea vrithdra-n. 


- 0 - 


•Ihia ia to certify that tea foragoiag la a tone and accurate 
transcript of the ninutos. 


Chai*les J. Deoaa+is 
Official Court Reporter 


ONLY 


copy 


av 6 Hable 


% 



Indictment No. 40/1S54 
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FILED 

county COURT - BRONX COUNTY OCT 2‘ 1954 

----CQUfJYXOURT CLERK'S OFFICE 

BRONX COUNTY 

THE PEOPLE OF THE °TATE OF FEW YORE : 



- against - 
JULIU? FULLER, 

Defendant. 


(Plea) 


--X 

(On indictment for Manslaughter-lst Deg.) 


BEFORE: 


New York, October 31, 1954. 


HON. WILLIAM LYMAN, 


County Judge. 


Appearances: 

For the People: 

GEORGE B. DeLUCA, E?Q., 

District Attorney, Bronx County. 
By DAVID 43 . EL ATT, E Q Q. , 

Assistant District Attorney. 

For the Defendant: 

. HERBERT S. PIEGAL, EPQ. 


Irving Netzer , 
Official Court Reporter. 
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i / » 


(Conference at the bench between the Court 
and both counsel). 

MR. PIEGAL: If Your Honor please, the 
defendant desires to withdraw his plea of not guilty 
heretofore entered to the indictment of manslaughter 
in the first degree, and at this time plaai guilty to 
the crime of assault in the third degree, a misdemeanor, 
to cover all counts of the indictment. 

MR. BLATT: The People recommend the accept¬ 
ance of that plea. Your Honor. 

If Your Honor recalls, this case was tried 
for about a week and a half in front of Hour Honor in 
April of this year. At the termination of the trial 
the jury was unable to reach a verdict and there was 
a disagreement. 

The facte on which this defendant was tried 

are that on December 26, 1953, at about 8:CC or 8:30 

P. M.? at apartment 3-G at 866 Stebbins Avenue, this 

defendant is alleged to have stabbed to death one Elise 

J ohnson. 

% 

As I say, the jury disagreed as to whether or 
not this defendant had stabbed her. However, I don’t 
think there is any doubt that he did assault her in 



I 





some manner. 


In view of those facte I recommend the 
acceptance of the plea to aeeault in the third degree. 

THE COURT: Julius fuller, do you now desire 
to withdraw your plea of not guilty to the indictment, 
and do you desire to plead guilty to the crime of 
aeeault in the third degree? 

THE DEFENDANT: I do. 

THE OOURT: Did you, on December 26, 1953, 
at 866 Stebbine Avenue, aeeault one Eliee Johnson? 

THE DEFENDANT: Yee. 

THE COURT: Are you guilty of this charge? 

THE DEFENDANT: Yes. 

THE COURT: The Court accepts the plea. 

(Defendant sworn and pedigree recorded by 
the clerk of the court, the defendant standing mute 

ae to prior convictions). 

THE COURT: December 7th for sentence. Is 

that satisfactory? 

MR. ?IEOAL: That will be satisfactory, 
fill Your Honor continue bail until the date of 
sentence? 


MR. BLATT: No objection. 
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(o£ 

THE COURT- On consent of the District 
Attorney the bail is continued. 

Go down to the Probation Department now, 

Room 101. 


This is to oertify that the foregoing is 
a true and accurate transcript of the minutes. 


IRVIEC NET7ER 
Official Court Reporter 









*“* cj zu has 0, hTxm ' ' x 


w** 


JULlu’3 fcLLL?., 


defendant. 


v-Miitit "c*; 

Indictaant Uo, 

hOZl9$k 


C Ao 


^ant to tho proTloiono of Sootion Jfcj. of the Co, of c.-lnln* ^ 
“• Ll8triCt A,l ° rc - -*» —i*. ^ th. Court a statement te ^ 

7 f0rth h15 ^ ^ ” C “ 2 ^ to a I 33 - 

■ crio ,t 7 “ ~ * thi ^ ** ° f S — *»* for th. 

ctL .3 of Manslau^htar in the first Decree oa the S»h H - f 

oa th9 S - h day of January, 1 9&, th: 

facts briefly are as folio:*! 

i * C ‘ 40 ^ina afu?r 1 A.... on ^’ecariber 27 ■>i 

4 “'L.oe t-ohnson, a negro 39 

years of a^e, was found dead in he- aoartaiM- -+ 

‘ ct *partneat 3-0 a t 866 £tsbbir 

■“■venuo. 

Me defendant had teas ( LHrVi» - 

*. .... - t,J c,ecqa£ed ««i another counla in 

^ uao vlttb at Aspect -venue, fhoy p , OCao<lft . ^ . v . , 

^.J-sedsu to toe deceased's hens. 

Mey had a drink zrA f . .. 

' “*' a ai “ ?r tne o tnur couola lef^ -an .... , 

* cJl ‘tffcusient ensued between 

tae defendant and the docevsed. 

. Xt was the contention of the *aoplo on the •, , 

2 < 10C , . P ^ ** ial 4 ' hi ch cormenced on Aorjl 

■ 17 : ted ~ :,a7 u * ^ - *• -•*—» ** », ,0=,^ 

zl *• w ° r - - *** ~ - - - - ^ 

iiovever, the Jury disagreed ^ ± x , , . 

, ~ 1 a3 J-a^or discovered stood oi 

to one for acquittal. ^ 

Ia ^iow of the dica.-re n.i 3 -t v f i <„ *. 

ofte- havi r- ,, “ d in 1Jrt -’ ier cf tho urdarsifnod, 

te ‘ haVin - discussed the case with the court 4 .. 
dn „. R ...» * ""' l tf 111 i5 tne opinion of the un- 

aor3i c nau tnat it v.’ouli be diffic -' 1 1 + . 

w0 obtain a conviction jx. this C us 

Aa 7i ° 7 °f the above, it is rospcc^'ullv 

it. . _ * .. v..wga wO wnis crvir^ 

this dofandsnt be allcwed to .-load uil*»- 

. -a t-u-^v ^ -'scault in tho '^ird L--'r- i 


•‘‘iled *'07, g _ 

County Court of- ic:) 

-ronx County 


“ocroctfully yibnitted 
£. rL.ilT 

L4 <r^>.4 .l • . . 

--- ls„zict .tttomsy 









































